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1999 ALLOCATION PLAN
BACKGROUND

The Housing Credit program was established by Congress as part of the Tax Reform Act of
1986. It offered a ten year federal income tax credit to owners of rental housing who made
certain percentages of their rental housing available for occupancy by low-income residents
for at least 15 years. This incentive for the development, acquisition and rehabilitation of
low-income housing allowed owners, developers, and/or investors to reduce their federal
tax liability in exchange for the provision of eligible low-income rental housing.

SUMMARY OF ALLOCATION PLAN REQUIREMENTS

The 1989 and 1990 laws made numerous changes to the HC program, including the
requirement to create a "qualified allocation plan." The State's Allocation Plan must set
forth selection criteria that include:

project location

housing needs characteristics

project characteristics

sponsor characteristics

participation of local tax-exempt organizations
tenant populations with special housing needs, and
public housing waiting lists.

@ ae T

In addition, the states must give preference among selected projects to those serving the
lowest income tenants and to those serving qualified tenants (those persons at or below the
maximum income limits set by law) for the longest period.

States may include such other criteria as they deem appropriate and there are no
requirements as to the relative weight of the various factors. As part of the review for each
selected project, the chief executive officer of the particular local jurisdiction within which
the project is located is to be provided "a reasonable opportunity” to comment on the
proposed allocation.

Additional HC responsibilities mandated by Congress include:

1. Assurance that the amount of tax credits allocated does not exceed the amount
"necessary for the financial feasibility of the project and its viability as a qualified
low-income housing project throughout the credit period."

2. Evaluation of all projects for consistency with the Allocation Plan and for credit
need, including situations when the project is financed using tax exempt bonds.

3. Agreement to "an extended low-income housing commitment" for every project.
This agreement must be recorded as a restrictive covenant binding all successor
owners, and must allow low-income individuals the right to enforce the
commitment in state court (see Section Eight, “Compliance”). The commitment

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT Page 2
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1999 ALLOCATION PLAN

VHFA is required by the law to assure that each project that receives a tax credit allocation
substantiates its viability and need for tax credits. An applicant must meet the following
basic qualifications:

I.  Submission of a complete VHFA Housing Credit Application form, including all
required attachments and payment of required fees.

The developer of a scattered site development (in which not all of the units are tax
credit restricted) can either submit a separate application for each building or group
of buildings on contiguous sites, or can submit one application for the entire
scattered site project. If just one application is submitted, in the event any one
building in the project drops out, the entire reservation/allocation will be returned.
For scattered site proposals under common ownership, management and financing,
there will be only one application fee charged for the entire development regardless
of whether one application or multiple applications are used.

Any significant change in a proposal, once it has been ranked and awarded credits,
will jeopardize the reservation/allocation, and staff, in consultation with the
Committee, can at that point require the credits to be returned. A significant change
will mean any reduction in the number of bedroom per unit or square footage of
units, decrease in number of total units, increase in rents (other than because of the
annual increase in the published tax credit rents), increase in overall density, or any
change that, had it been in the original proposal, might have resulted in the project
receiving a different ranking.

II. Proposal must meet the basic occupancy and rent restrictions.

The Application form has tables with the minimum rent and tenant income
restrictions. According to the tax code, at least 20% of the units must be restricted
to tenants at 50% of Area Median Gross Income (AMGI) or 40% of the units must
be restricted to tenants at 60% of AMGI. The restrictions are enforced with the
Housing Subsidy Covenant (see Section Eight, “Compliance™).

III. Applicant has established the need and demand (i.e. market feasibility) for the type and
cost of housing that is being proposed.

The proposed development must address a housing need as identified in an
independent market study when 20 or more new units are being created unless: 1)
the developer can demonstrate that at least 50% of the units have prospective
tenants who have expressed an interest in the units and are preliminarily income
eligible; or 2) the Allocating Agency does not have concerns regarding the negative
impact of the proposed development on the existing housing stock in the
community. In cases where an independent market study is not required, the
applicant may be required to submit market data to document need for the proposed

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT Page 4
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housing. The Allocating Agency will consider the State of Vermont Housing
Needs Assessment and the quantity of publicly supported housing already present
in the area when evaluating the need for|the proposed development. The allocating
agency will also consider the negative impact that the proposed development will
have on the existing stock of rental housing in the area, whether subsidized or
unsubsidized, and may, at its sole discretion, reject an application that might have a
negative impact on the existing housing|stock. For example, if a development for
newly constructed housing is proposed in a community that has relatively high
vacancy rates in rental units, has an older housing stock of rental units (in need of
rehabilitation), or both, the allocating agency may at its sole discretion determine
that constructing new housing may have a negative impact on the existing housing
stock (i.e. vacancy rates may rise, physical conditions may deteriorate further), and
therefore may not reserve credits for the| proposed development on this basis.

Reservations will be based upon the experience and capacity of the project team.
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proposed, either through its own experie
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Developer's Fee / Consultant Fee in the budget does not exceed the program limits.

Developer's Fee: The amount of the fee|shall be agreed upon by the developer and
the allocating agency prior to the issuance of the initial tax credit Reservation
Certificate. Once this fee has been agreed upon, the allocating agency will not
recognize any increases in the fee, whether total development costs increase or
decrease, in any Carryover Allocation or final allocation of credits, except as
described below. In the event of a substantial change in the project, such as an
increase or decrease in the total number jof units in the project, the allocating agency
may permit an increase in the fee or require a decrease.

The total developer's fee shall not excee

cost is less than or equal to $1.5 million
development cost exceeds $1.5 million,
12% of the total development cost (excl
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When any developer-related party is doing any work at all on the development
(except for the construction, which has separate limits), then that work will be
considered part of the overall 12% or 15% limit.

For developments in which acquisition comprises a substantial portion of the total
development cost, staff would expect a much lower fee be taken than the limits
allow, as acquiring a property should involve less risk and take less time of a
developer than either new construction or substantial rehabilitation. Proposals of
this nature are infrequent and, at this time, the fees will continue to be negotiated.

VHFA may consider exceptions to the 15% developer's fee limit on a case-by-case
basis for extraordinary circumstances.

Consultant Fees: The Developer's Fee limit also includes any consultant fees
("Consultant Fee(s)") associated with the project. "Consultant Fee(s)" are defined
as any fee(s) paid by the developer to a third party for services that a developer
generally would be expected to perform, such as preparing applications for
financing, obtaining local permits and approvals, and overseeing project functions.

Consultant Fees do not include the fees paid to independent third party
professionals for specific development-related services, such as architectural,
engineering, appraisal, construction supervision, and environmental testing or
assessment.

VHFA shall make the final determination of which fees in a specific project shall
be considered Consultant Fees.

VI. Builder's Profit / Overhead / General Requirements in the budget complies with
Allocation Plan limits.

The following limits shall apply when there is an identity of interest between the
developer and the contractor: builder's profit - 6%; builder's overhead - 2%;
general requirements - 6%. These limits will also apply for projects where the
builder is selected by the developer without competitive bidding. These limits will
not apply to projects that are competitively bid, whether through open public
bidding or selective bidding; the bid process will determine the amount of builder's
profit, builder's overhead, and general requirements. The developer must make best
efforts to obtain at least three competitive bids; documentation of the bid process
must be provided. For Rural Development (RD) 515 projects, the limits will be the
amounts approved for each project under the RD cost containment guidelines.

VII. Applicant must agree to provide either a Right of First Refusal to purchase the
property to a non-profit at the end of the 15 year compliance period or an extended
Housing Subsidy Covenant.

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT Page 6
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[.  State Consolidated Plan Priorities / Other Priorities (Note: Within tiers, the factors
are not in order of priority. However, the top tier factors have twice the weight
of lower tier factors):

Top Tier Priorities:

(a)

(b)
(c)
(d)

(e)

Rehabilitation, including lead-based paint abatement, accessibility
modifications, and energy efficiency upgrades; or infill new construction in
housing markets with a vacancy rate of 2% or less, or in housing markets
where there is insufficient rehabilitatable housing stock or a lack of
affordable housing stock.
Project provides family housing, unless local or regional need for another
type of housing is proven to be greater.
Project is planned to maintain the historic settlement pattern of compact
village and urban centers separated by rural countryside;
Project is a blighted structure in a downtown, as defined in the Consolidated
Plan and Downtown Bill, H.278:
“Downtown” means the traditional central business district of the
community that has served as the center for socioeconomic
interaction in the community characterized by a cohesive core of
commercial and mixed use buildings, often interspersed with civic,
religious, and residential buildings and public spaces, arranged
along a main street and intersecting side streets and served by
public infrastructure.
“Blight” means a condition that exists when the majority of a
building in uninhabitable or unusable due to neglect,
condemnation, or damage from fire or other natural disaster.
A map outlining the downtown and the location of the project must be
included with the application.

Any project that incorporates special needs populations (as defined in the
State’s Consolidated Plan and Allocation Plan), including those needing
single room occupancy housing (SROs), the mentally disadvantaged, and
the physically challenged, that provides services supported housing (elderly
housing with optional services does not in and of itself constitute special
needs housing); or that provides for resident involvement in project or
sponsor management. Any project that can demonstrate that a majority of
the units will be occupied by tenants who are at risk of institutionalization,
as determined through a state screening process or need assistance with
activities of daily living as determined by a qualified health care
professional such as a doctor or nurse (i.e., tenants who cannot live
independently without supportive services), will quality as special needs
housing.

Second Tier Priorities

Q)
(2)

Mixed income developments;
Project that is located in growth centers designated on regional plans or on
local plans that have been approved by a regional planning commission;

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT Page 8
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0 Bedroom $84.,390
1 Bedroom $90,140
2 Bedroom $95,890
3 Bedroom $101,637

4 or more Bedroom $107,390

Certain costs will be excluded in applying these cost limits. Such exclusions will include:
1) costs of tenant relocation; and 2) capitalization of cash accounts that will remain an asset
of the project, such as deficit escrow and operating subsidy accounts.

Project-specific exceptions may be made on a case-by-case basis for projects that do not
meet these per unit cost guidelines as a result of extraordinary situations, e.g. community
spaces and extraordinary environmental site-cleanup costs. When projects that exceed
these per unit limits do receive credits, the allocation will be based upon the limits rather
than the actual project cost.

4. CARRYOVER AND VHFA REVISION OR REVOCATION OF RESERVATION
CERTIFICATES

VHFA is authorized to issue Carryover Allocations to certain projects that will not be
placed in service by the end of year in which a reservation is issued, so long as a minimum
of 10% of the reasonably expected basis (depreciable basis plus land) has been expended
by the end of that year. The owner must certify, in a form acceptable to VHFA, 10% of
costs incurred prior to the issuance of Carryover Allocation. This certification must include
back-up documentation of costs.

If a development that has received a reservation appears to be going forward but is
encountering severe environmental obstacles or local opposition, at its sole discretion statf
could issue a binding commitment of credits from the following year’s credit ceiling
instead of a Carryover Allocation. A binding commitment of the following year’s credits
will only be issued for this type of development if: 1) substantial environmental problems
exist that will take a long time to resolve; or 2) the development has otherwise received
approvals but its approval has been locally appealed. An overall limit of 20% of the
following year’s credit ceiling could be reserved using an advance binding commitment
(unless a higher amount is approved by the Joint Committee). In the event that multiple
developments are seeking an advance binding commitment of credits, priority will go to
developments facing environmental site clean-up delays.

VHFA reserves the right, as permitted by Section 42 of the Internal Revenue Code, to issue
less than the maximum credit allocation otherwise supportable by the project's eligible
basis. An allocation of credits to a project in an amount less than requested may be
permitted, with conditions that the gap that this creates in the financing be filled by another
source by a specified date. This reduction will only be used on a very limited basis, with
the agreement of the applicant, and not be applied across the board to every applicant on a
pro rata basis. In all cases any funding gap must be filled in time to meet the absolute year-

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT Page 10
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end Carryover Allocation deadline or such earlier Carryover Allocation deadline as staff

imposes in the Reservation Certificate.

With regard to Reservation Certificates, VHFA

Certificate at any time if it is judged infeasible for the developer to meet any of the

conditions set forth in the Certificate or if financ

indicates, in the opinion of VHFA, that a lesser

needed for project feasibility.

5. FINAL TAX CREDIT ALLOCATION COST CERTIFICATION

VHEA requires final cost certifications for all projects prior to issuance of IRS form 8609

based on the following guidelines:

1. For projects of fewer than 25 uni
owner (which include back-up documentation of costs) will be accepted.

2. For projects of 25 units or more,
by an independent CPA. If this is not possible prior to the end of the
calendar year in which the last building is place in service, VHFA will issue
the IRS form 8609 on the basis of an owner's final cost certification and
supporting documentation, but requires the CPA cost certification to be
submitted as soon thereafter as possible.

CPA prepared cost certifications are recommended for all projects.

6. RETURN OF PREVIOUSLY ALLOCATED TAX CREDITS

VHEA may re-issue housing credits allocated to

credit. Returned housing credits will be reused in accordance with this Allocation Plan.

In the event that the following four conditions a

return of Housing Credits from a Project and reallocate an amount of Credits less than or

equal to the amount of returned Credits to the same Project without the necessity of

holding a competitive round for the Credits:

(a) the Project’s viability is threatened by extraordinary circumstances (which generally
will not include delays in securing state
late in a year that it is not feasible to hold a competitive round;

(b) with the return and reallocation, the Project can be placed in service within the
maximum time limits allowed by the Internal Revenue Code under the original
allocation;

() the amount of Housing Credits available to the State is not reduced; and

(d) | the VHFA Board of Commissioners approves the return and reallocation.

7. CONTINUANCE OF OWNERSHIP ENTITY

AGENCY OF COMMERCE AND COMMUNITY DEVELOPMENT
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The applicant for Housing Credits must be the entity that will own the development.
Historically, in most cases, this has been a limited partnership. The limited partnership
need not be legally created when the application is filed, but the identity of all general
partners must be disclosed in the application and the application must be submitted by at
least one legally existing general partner on behalf of the partnership. VHFA reserves the
right throughout the allocation process, up to the issuance of the IRS Form(s) 8609, to
approve any changes in the identity of the general partners of the Partnership or such
changes to the partnership agreement as VHFA, in its sole discretion, considers material.

8. DISCLAIMER

The Joint Tax Credit Committee (JCTC) may, at its sole discretion, recommend to reserve
or allocate credits to a project regardless of its rank or score, provided the JCTC finds that
the project serves a positive community development need or the public good. The reasons
for such findings will be forwarded to the VHFA Board of Commissioners.

The final decision regarding reservations and allocations of credits lies with the VHFA
Board of Commissioners. The VHFA Board will consider recommendations of staff, the
recommendations of the JCTC and its own experience and interpretation of the Plan in
making the final reservation or allocation decision.
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the right in their leases to obtain this documentation at any time, even after
tenants have moved into the unit); and

vii.  The character and use of the nonresidential portion of the building included
in the building's eligible basis under Section 42(d) [e.g. tenant facilities that
are available on a comparable basis to all tenants and for which no separate
fee is charged for use of the facilities, or facilities reasonably required by the
project].

The owner of a tax credit eligible development must retain the records specified in
this section b for each building in the project for a period of at least 6 years beyond
the end of the compliance period for each building.

C. Certification and Review Procedures

The Agency will utilize a certification procedure and the second review option as
set forth by the IRS under their final monitoring regulations.

1. Certification Procedure

Under the certification procedures, the owner of a housing credit eligible
development is required to certify to the Agency, under penalty of perjury,
at least annually, that:

(a) The project meets the requirements of the 20-50 test under Section
42(2)(1)(A) or the 40-60 test under Section 42(g)(1)(B), according to
the election made by the sponsor at the time of the allocation;

(b) The owner has received an annual income certification from each
housing credit eligible tenant and documentation to support that
certification, or in the case of a tenant receiving Section 8 housing
assistance payments, a statement from the appropriate public
housing authority declaring that the tenant's income does not exceed
the applicable income limit under section 42(g);

(c) Each housing credit eligible unit in the project is rent-restricted
under Section 42(g)(2);

(d) All units in the project are for use by the general public and are used
on a non-transient basis;

(e) Each building in the project is suitable for occupancy, taking into
account local health, safety and building codes;
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(b) Buildings of which 50 percent or more of the aggregate basis (taking
into account the building and the land) is financed with the proceeds
of obligations the interest on which is exempt from tax under section
103 of the Internal Revenue Code.

v. The certifications required under paragraph 1 of this Section ¢
(Certifications and Review Procedures) must be made at least annually
through the end of the 15-year compliance period under Section 42(i)(1) and
be under penalty of perjury.

d. Auditing Procedure

The Agency has the right to perform an audit of any housing credit eligible
development at least through the end of the compliance period of the buildings in
the project. An audit includes an inspection of any building or buildings in the
project, as well as a review of the records described in Section b. The audit may be
performed in addition to any inspection of income certifications and documentation
under the review procedure.

e. Notification of Noncompliance

i If the Agency does not receive the certification described in paragraph 1 of
this Section ¢ or discovers on audit, inspection, or review, or in some other
manner that the project is not in compliance with the provisions of Section
42, the Agency will provide prompt written notice to the owner of the
project.

ii. The Agency will file Form 8823, Low-Income Housing Credit Agencies
Report of Noncompliance, with the Internal Revenue Service no later than
45 days after the end of the correction period described in paragraph 3 of
this section, whether or not the noncompliance or failure to certify is
corrected. The Agency must explain on Form 8823 the nature of the
noncompliance or failure to certify and indicate whether the owner has
corrected the noncompliance or failure to certify.

iii. The correction period shall be a period of 90 days from the date of the
notice to the owner under paragraph 1 of this section and, during that
period, the owner must supply any missing certifications and bring the
project into compliance with the requirements of Section 42. For good
cause shown, the Agency may extend the correction period for up to six
months.

f. Delegation of Authority
The Agency may retain an agent or other private contractor to perform compliance

monitoring. VHFA will retain the responsibility to notify the Internal Revenue
Service under paragraph 2 of Section e (above).
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g. Liability

of the building for which the credit is al
noncompliance.

9. DISCLAIMERS

Compliance with the requirements of Section 42 is the responsibility of the owner

located. The Agency's obligation to

monitor for compliance does not make the Agency liable for an owner's

VHFA is charged with issuing no more housing credits to any given development than are
required to make that development economically feasible. This decision shall be made

solely at the discretion of VHFA, but VHFA in

no way represents or warrants to any

sponsor, investor, lender or others that the project is in fact feasible or viable, either before

or after the final allocation decision.

VHFA's review of documents submitted in connection with this allocation is for its own
purposes. ACCD and VHFA make no representations to the owner or anyone else as to
compliance with the Internal Revenue Code, Treasury regulations, or any other laws or

regulations governing the HC program.

No member, officer, agent or employee of ACCD, VHFA, or the Joint Committee on Tax
Credits shall be personally liable concerning any matters arising out of, or in relation to, the
allocation, issuance or compliance monitoring of the HC.

VHFA is under no obligation to necessarily res

erve or allocate any part of Vermont's

Housing Credit ceiling. VHFA may enter into binding commitments to allocate credits

from a future year’s Housing Credit ceiling.
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